
Key points

For a pension sharing 
order made against 
benefits crystallised post 
A-Day – it is still possible 
for an ex-spouse to apply 
for the lifetime allowance 
enhancement factor

The rules in Scotland are 
different to those in the 
rest of the UK

Be aware of the impact 
of the Pension Freedoms 
legislation on existing 
earmarking orders – for 
example, an UFPLS is 
not classed as an income 
payment allowing an 
individual to take money 
from a pension while 
possibly circumventing 
the order

There are three ways that 
pension benefits can be dealt 
with on divorce – offsetting, 
earmarking and pension 
sharing (or pension splitting)

A look at the issues around pensions and divorce and the options available. 

There has been various legislation introduced that has 
impacted on pensions:

Impact of legislation

• Pensions Act 1995 – introduced earmarking

•  Welfare Reform and Pensions Act 1999 – in force from  
 1 December 2000 introduced pension sharing

• Civil Partnership Act 2004 – extended to cover civil 
 partnerships 

• Marriage (Same Sex Couples) Act 2013 – extended to  
 cover same sex marriages

•  Civil Partnerships, Marriages and Deaths (Registration 
etc) Act 2019 - extended civil partnerships to opposite  
sex couples

The recent pension freedoms have also affected existing 
earmarking orders
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Offsetting

Offsetting - benefits and drawbacks

How does it work?

•  Pension benefits are valued as at the date of divorce or 
(date of official separation in Scotland)

•  The existing pension assets can then be included 
alongside other matrimonial assets

•  The member may then be able to keep their pension 
assets by offsetting their value against other matrimonial 
assets

What are the options?

There are three main ways pensions can be dealt 
with on divorce:

• Offsetting 

•  Earmarking (attachment) Order 

•  Pension sharing

• Retains control of their pension benefitsMember

Ex-spouse

Benefits

• Can keep other matrimonial assets, for  
 example the family home

Drawbacks

• If close to retirement, maybe little opportunity to  
 rebuild pension benefits

• Valuing of pension benefits may be overstated for  
 offsetting purposes

• Loses out on any pension provision

• May have no pension provision in their own right

• Valuation of pension benefits may be understated  
 for offsetting purposes (i.e. discretionary benefits  
 associated with main benefits ignored)
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Earmarking

How does it work?

•   The court agrees a percentage of the members’ pension 
(and/or lump sum) benefits to be earmarked for the 
ex-spouse (this is not restricted to the duration of the 
marriage)

•  When the member retires and takes their benefits, 
a proportion (the agreed percentage) is paid to the 
ex-spouse

•  The order can insist the maximum tax-free cash is taken 
or restrict the level of tax-free cash taken

•  The pension income is taxed at the marginal rates of the 
member before the earmarked amount is passed to the 
ex-spouse

Scotland – differences

Normally tend to

•  Use the date of official separation or the date of the 
petition 

• Take into account only benefits earned during marriage

•  Only earmark tax-free cash and lump sum death 
benefits (not pension income)

Earmarking - benefits and drawbacks

Benefits Drawbacks

• Retains control of their pension benefits

• Retains control over the timing of when    
 benefits are taken

• Earmarked pension reverts back to  
 member if ex-spouse remarries  
 (or cohabits)

• Benefits protected from future pension  
 sharing orders

Member

Ex-spouse

Benefits

• Does not count towards their lifetime  
 allowance

• Guaranteed benefits (for example from  
     a defined benefit scheme)

• Death-in-service (DIS) lump sums can  
 also be earmarked

Drawbacks

• Potential loss of death benefits/tax-free  cash  
 entitlement

• No control over investment strategy or timing over  
 when benefits are taken

• Pension income taxed at member’s marginal rates  
 of income tax

• Earmarking orders cease on remarriage or can  
 include co-habiting

• Can cease on death of the member (unless death  
 benefit covered by attachment/earmarking order)

• Requirement to keep in touch with trustees/ 
 scheme administrator



Pension credit

Pension sharing Order

How does it work?

•  Allows member to split their pension and provide  
ex-spouse with a proportion (up to 100%) of their pension 
in their own rights

•  Part of the member’s pension benefit is reduced by 
pension debit; and 

• Ex-spouse acquires a pension credit

•  Both member and ex-spouse now have total control over 
their corresponding pensions 

Things to be aware of

•  Can only be made in a UK court (or legally binding 
agreement in Scotland)

•  Cannot be made on pensions already subject to an 
existing earmarking order

• Cannot be applied to survivors, pensions

What information is required?

•  Basic detail in relation to the ex-spouse, for example their 
contact details, name, date of birth and NI details

•  Copies of the relevant documentation, for example the 
pension sharing order, the decree absolute and whether  
or not any appeals to the order have been made

•  On receipt of an order (and any other requirements) a 
scheme has four months to implement it

Pensions in payment – the disqualifying credit

•  The pension income (or drawdown fund) is valued for 
pension sharing purposes

•  The member’s  benefits (for example the original annuity) 
is revised down accordingly

•  The ex-spouse now receives a pension credit (an 
uncrystallised fund value); but

•  This will be a disqualifying credit – which means there will 
be no tax-free cash payable when the ex-spouse decides 
to take their retirement benefits 

Pension sharing - the lifetime allowance and transitional protection

Member

Ex-spouse

Pension sharing award Pension debit

Lifetime Allowance

Funds already in payment:

• There is no reduction to any lifetime allowance already used 

Uncrystallised funds:

• Does not count towards their lifetime allowance on transfer to ex-spouse (unless to a  
 QROPS)

Transitional Protection

• Primary, Individual Protection 2014 and 2016 must be recalculated and may be lost

• Enhanced and Fixed Protections 2012, 2014, and 2016 are unaffected

Lifetime Allowance

Originating from uncrystallised funds:

• A pension credit will be tested when the ex-spouse crystallises these benefits.

Originating from crystallised funds:

• If the pension credit relates to crystallised post A-Day funds, then it will still be tested  
 but an enhancement to the lifetime allowance can be requested (although must be  
 within five years after 31 January following the tax year in which the pension sharing  
 order took effect).

Transitional Protection

• Primary, Individual Protection 2014 and 2016 are unaffected.

• Enhanced and all Fixed Protections (2012, 2014 and 2016) will be lost if the Pension  
 Credit is set up in a new arrangement



Pension sharing - benefits and drawbacks

Planning considerations

Pension planning can help clients:

• Understand the value of guarantees and index-linking 

• Understand the clean break principle

•  Understand the issues impacting existing earmarking 
orders due to changes in pension legislation

Pension planning can help clients:

•  Identify the importance the role their pensions play as 
part of their total assets

•  Determine whether protecting their pension benefits is  
an option

•  Understand the implications where lifetime allowance 
protections are in place 

This document is based on Canada Life’s understanding of applicable UK tax legislation and current HM 
Revenue & Custom’s practice, as at October 2021 and could be subject to change in the future. It is provided 
for professional advisers only. Any recommendations are the adviser’s sole responsibility.

• Achieves a clean split

• Possible opportunity to rebuild pension

Member

Ex-spouse

Benefits

• Clean break principle

• Control over benefits including timing 
 (maybe older than member)

• Benefits unaffected by remarriage

• Potential for members’ pension scheme  
 to offer former spouse a membership in  
 their own name to house the credit

Drawbacks

•  If close to retirement, maybe little opportunity to  
 rebuild pension benefits

• Will count towards their lifetime allowance

• Cannot access benefits until age 55

Understanding
the options

Pension planning
  on divorce
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